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Introduction
The purposes of this article are twofold. First, I analyse the English law of negligence with respect to how we approach the question whether a duty of care exists in novel categories of case. The law in this area has generated much criticism in recent years and, in particular, the various approaches taken by the courts have led some to suggest that the law is fragmented and incoherent. I will draw upon the Canadian and Australian case-law by way of comparison because of their contrasting approaches to the issue. From this comparative analysis, I extract the concept of vulnerability as a mechanism by which we might better understand relationships giving rise to a duty of care. In addition to the aim of improving the coherence of legal doctrine, this article has another, more theoretical, aspiration. I argue that vulnerability not only has the potential to provide a useful descriptive and normative device by which to make sense of the law and to guide courts in the future. It also might help us to broaden our legal imagination regarding responsibility in tort and elsewhere. In this regard, the concept of vulnerability has had significant impact in legal and political theory as a response to the primacy of the discourse of rights. Its explicit focus on the relationality of the subject, as well as its universal quality as an aspect of the human condition, makes it a potentially powerful rhetorical tool and heuristic device. It is not by coincidence that vulnerability now makes an appearance in a field of law explicitly concerned with care and responsibility to others. Thus, my argument is that vulnerability could provide both some doctrinal order to a confused legal state, and it gives us a means by which to enrich our understanding of how we conceive of our ethical and legal obligations. Although vulnerability might not provide a 'grand theory' applicable to all types of negligence cases, it does widen the discussion beyond the often unduly narrow confines which have been historically dominant. facts in a novel category can be tested, or whether it represents simply a conclusion that the necessary relationship of neighbourhood exists between two parties. For critics, proximity 'has evolved, possibly unavoidably, into an ad hoc device, judicially micro-refined by the particular facts of cases and the particular idiosyncrasies of the judges hearing them' (Brown, 2005, p. 162) and 'gives no practical or even theoretical guidance ' (p. 164) . For others, it provides a useful device by which legal reasoning can be structured. It is not a formulaic test, but a 'meaningful definitional element' (Kramer, 2003, p. 72) , 'a conduit for the application of community standards' about responsibility (p. 72), and 'unequivocal as indicators of the presence or absence of a substantial ability on the part of the defendant to cause injury to the claimant' (Witting, 2005, p. 39) . Furthermore, as a wrapper for a range of diverse factors, some argue that proximity has wrongly allowed policy concerns centring on distributive justice to infiltrate what should be an inquiry focused on the relationship between two parties (Beever, 2007) . As a consequence, it is claimed that proximity has opened the door to the balancing of two incommensurable types of argument. But even for those sceptical of a clear-cut distinction between issues of principle and policy, proximity can be 'dangerously misleading' because it masks the inevitable exercise in judicial balancing (Stapleton, 1998, p. 61) .
Criticism of proximity thus comes from all sides of the theoretical spectrum. Finally, much scepticism has been levelled at the 'fair, just and reasonable' requirement, not only because of its apparent open-endedness, but more specifically because it raises the potential for the unrestricted application of ad hoc public policy assertions (Hartshorne, 2008, p. 14) . This argument is related to concerns about proximity. While some hold that distributive justice arguments are problematic in the determination of whether a relationship is proximate (Witting, 2005) , for those who subscribe to a more thoroughgoing corrective justice theory of tort law, the invocation of distributive justice under the third stage − as a basis for the negation of a duty that otherwise exists − is regarded with deep concern (Beever, 2003; . For these theorists, proximity can achieve a degree of certainty provided that it remains focused on the 'bipolar litigation' between claimant and defendant (Owen, 1995, p. 6) . Policy factors create uncertainty and unpredictability because, being based upon broader arguments of distributive justice, they 'are inherently contentious and contestable ' (Witting, 2005, p. 40) and 'judges should be cautious about their ability to make just determinations of liability on the basis of such arguments' (p. 40). Policy gives rise to 'legal intuitionism' rather than principled analysis (Beever, 2003, p. 147) . In addition, it is argued that the failure of courts to structure their reasoning in terms of the relationship between the parties giving rise to a duty has led to a 'disintegration' of the law of negligence into a series of duties without the analytical tools to reason across different types of case (Weinrib, 2006) . In this way, the law has come full circle from Lord Atkin's attempt to provide a universal touchstone for liability, because it has reverted to a series of different duties with little analytically holding the mosaic together. At the other end of the theoretical spectrum, commentators argue that, rather than fragmentation, the duties can be understood as a series of 'pockets' based upon the specific factors (of both principle and policy) which drive the determination in each type of case (Stanton, 2007, p. 98) . It is claimed that this destination in the law's development may not, in practical terms, be a cause for great regret, provided that the reasoning within each 'pocket' of liability is coherent, consistent and predictable (p. 106).
In sum, while corrective justice theorists argue that the courts have strayed away from the principled arguments on which the law of negligence should exclusively be reliant, realists advocate that the development of the law will and should include arguments of both principle and policy, and the distinction between the two is illusory. 8 Of far greater importance for the realists is that the courts are explicit in their reasoning, analyse the broad consequences of a finding of liability in any category of claim, and recognise that societal factors which may be dispositive in one 'pocket' -such as the possibility of indeterminate liability to an indeterminate class -may not be relevant in another (Stapleton, 1998) . The concept of proximity provides no analytical usefulness and, at worst, can cause confusion because it hides the real arguments that are driving the development of the law (Keeler, 1989, p. 101) . By contrast, for some corrective justice theorists, proximity -properly applied − signifies those 'causal pathways' by which the bipolar relationship between claimant and defendant is crystallised (Witting, 2005, p. 37) .
The Canadian evolution
These scholarly debates have been extensive and have been deployed, not only in England and Wales, but in other parts of the Commonwealth. 9 Further complicating the law on the duty of care has been the variety of ways in which Commonwealth courts have developed the framework for analysis, particularly in the light of the retreat from Anns in the House of Lords. In Canada, for example, the Supreme Court remained generally wedded to the Anns formula. 10 Its current articulation of the duty of care test in Cooper v. Hobart 11 replicates the two stages of Anns, although greater guidance has been provided into the reasoning process to be undertaken by courts:
'At the first stage of the Anns test, two questions arise: (1) was the harm that occurred the reasonable foreseeable consequence of the defendant's act? And (2) are there reasons, notwithstanding the proximity between the parties established in the first part of this test, that tort liability should not be recognised here? The proximity analysis involved at the first stage of the Anns test focuses on factors arising from the relationship between the plaintiff and the defendant. These factors include questions of policy, in the broad sense of the word. If foreseeability and proximity are established at the first stage, a prima facie duty of care arises. At the second stage of the Anns test, the question still remains whether there are residual policy considerations outside the relationship of the parties that may negative the imposition of a duty of care. ' 12 In this passage, McLachlin CJ and Major J (in a jointly written judgment) made clear that stage one demands consideration, not only of reasonable foreseeability as a matter of fact, but also whether the relationship satisfies a legal requirement of sufficient closeness (or, as they describe it, 'proximity'). This clarifies one point on which much confusion arose in the application of Anns. But the reference to policy factors at the first stage, which has created its own confusion, is explicitly tied to the relationship between the parties. As such, in theory, it should not evoke criticism from corrective justice theorists, provided that its application is limited to 'relational criteria' which make up the proximity analysis (Weinrib, 2006, p. 244) . In practice, however, that distinction between the two ways of understanding policy -to the extent that it was ever coherent -largely has been abandoned by the Court. 13 In Cooper v. Hobart, the defendant -a public body charged with regulation of financial services -was found to owe no duty of care to an investor at stage 9 I focus here on Canada and Australia by way of contrasting examples, but there have been noteworthy developments in recent years elsewhere; see, generally, Barker (2003) ; Tan (2010) . one, based on 'its relationship with the claimant with reference to the statute itself' (Gilliker, 2005, p. 62) . Once again, stage two does trouble the corrective justice theorists because it has moved the analysis beyond the relational context and potentially leads to a 'ramshackle enquiry' for which courts are not equipped, and which is unprincipled and unpredictable (Weinrib, 2006, p. 238) . For the realist, such a move provides a welcome clarity of analysis, although the distinction between the two notions of policy -like the distinction between principle and policy itself (Moyes, 2005, p. 20) -is artificial and fuzzy (Klar, 2002, p. 374; Rafferty, 2008, p. 92) . Finally, for those sceptical of the value of the concept of proximity, its explicit use by McLachlin CJ and Major J is of little assistance Brochu, 2008, p. 1081) . Although some may look at the Supreme Court of Canada's approach with envy as an example of open judicial engagement with the underlying policy factors relevant to limiting the scope of liability for harms which were reasonably foreseeable as a matter of fact (Gilliker, 2005, p. 69) , the differences between the Canadian and English approaches are largely illusory (Pitel, 2002; Rafferty, 2008, p. 79) . The Caparo test explicitly brings out the necessary control mechanism of proximity as a separate stage of the inquiry, possibly because it had been unfortunately buried in the reasonable foreseeability requirement of Anns (Kidner, 1987, p. 323) . In Cooper v. Hobart, the Court can remain loyal to Anns because it engages in unpacking the first stage, revealing 'reasonable foresight of harm must be accompanied by something more' which limits the duty through the requirement of proximity (Pitel, 2002, p. 253) . Furthermore, the third limb of the Caparo test mirrors the residual second stage of Cooper v. Hobart, which leads to the same criticisms by those sceptical of extrinsic policy based justifications for limiting a duty which otherwise exists between the parties Brochu, 2008, p. 1073) . Finally, it is clear that neither approach is inherently more expansive in terms of the scope of liability. Although Cooper v. Hobart is generally regarded as signalling a more cautious and conservative approach to finding a duty in novel categories of case (Klar, 2002, p. 366; Barker, 2003, p. 47 ) − based as it is on an incremental approach to expanding categories of liability − there have also been exceptions to that rule (Rafferty, 2008, p. 79) . This is particularly true in the Supreme Court's articulation of the duty of care on the part of the police service. 14 It is not at all obvious that adoption of the Cooper v. Hobart test necessarily, in itself, would lead to a superior body of doctrine in England and Wales. It has been sharply criticised for its failure to produce doctrinal coherence Brochu, 2008, p. 1073) . If proximity is a wrapper surrounding a range of disparate connecting factors, then perhaps inevitably the result is the fragmentation of the duty of care concept decried by corrective justice theorists. Although Cooper may have provided a structure through which to engage openly in the analysis, there is no inherent reason why Caparo could not provide an equal measure of transparency. It is the search for a unifying basis that remains elusive, although McLachlin CJ and Major J do provide a clue when they posit that 'defining the relationship may involve looking at expectations, representations, reliance and the property or other interests involved'. 15 The question that is of interest in this article, however, is whether this is as far as it is possible to go in identifying the basis for a finding of sufficient neighbourhood between the parties. If proximity provides 'a conduit for the application of community standards' (Kramer, 2003, p. 72) , is it possible to make both descriptive and normative claims regarding how we define both the 'standards of community morality' (p. 72) and how we understand community itself? By contrast, are we inevitably left with nothing more than a 'stuff sack' which holds a plethora of otherwise unconnected factors which can be applied to different categories of case (Gergen, 2006, p. 749) ? These are the questions to which I now want to turn.
The salient features of Australian negligence law
I look now at the Australian approach to the duty question, the history of which reveals a crucial role for the concept of proximity. Starting with the contribution of Deane J and other members of the High Court in a series of cases in the 1980s and 1990s, proximity found itself centre stage. 16 During this significant period in Australian negligence law, proximity became a 'touchstone for determining the existence and content of any common law duty of care to avoid reasonable foreseeable injury of the type sustained', 17 and it signified 'a separate and general limitation upon the test of reasonable foreseeability in the forms of relationships which must exist between the plaintiff and defendant before a relevant duty will arise'. 18 On its face, this may appear no different from the properly understood complex concept of reasonable foreseeability established in Anns. But its significance as a mechanism by which to understand the relationship between the parties was vital. During the high water mark of the High Court's approach to the duty question, proximity assumed the role of a general requirement 'which operated not only inside a category of negligence, but also outside whichever category of negligence was being considered' (Vines, 1993, p. 466) . Described by Deane J as being 'physical, circumstantial or causal', 19 proximity was seen by its supporters as a truly general test. For example, at the time, Prue Vines (1993) argued that proximity was 'a category of broad reference -and that broad reference is to be seen psycholinguistically as a reference to social understandings of culpability' (p. 475, emphasis added); it has 'penumbral and metaphorical connotations which refer to connectedness' (p. 479, emphasis added); and 'the power of proximity lies in the possibility of a more relational and relationship-based understanding of the duty of care' (p. 480, emphasis added). For its supporters, this was not an empty signifier.
The potential of proximity as describing an ethical relationship giving rise to legal obligations of care in novel situations -'an overriding conceptual basis' (Vines, 1993, p. 468 ) − was doctrinally significant. While some commentators of the time -and some High Court judges, most notably Brennan J -were critical of proximity as a 'Delphic criterion', 20 the historical significance of this period should not be underestimated. As well as being a control device on the finding of factual reasonable foreseeability, proximity could signify that broad set of ethical considerations by which we have responsibility to others. Perhaps the strongest proponent of this idea(l) is Desmond Manderson (2006) , who draws out the parallels between the doctrinal deployment of proximity and the philosophy of Emmanuel Levinas. 21 For Manderson, the High Court's invocation of the language of proximity provided 'a new answer and a radical new language concerning the duty question' (p. 103, emphasis added), because it signified the 'underlying norm' of a relationship giving rise to responsibility towards the 'other' (p. 121). According to Manderson (2006, pp. 38-42) , this rich understanding of proximity cannot be assimilated to either a corrective justice or policy-driven approach (although it can be argued that Deane J's understanding of proximity did include 'policy issues within itself' (Vines, 1993, p. 475) ). The focus on responsibility and connection towards a particular claimant by a specific defendant becomes a 'singular moment' in which questions of efficiency and distributive justice are irrelevant (Manderson, 2006, p. 186) . But that focus on the relationship should not be confused with corrective justice. The ethics of proximity espoused by Manderson contains within it a shift of the legal imagination away from the autonomous independent self in possession of rights which have been infringed by another. For corrective justice theorists, 'the defendant's liability is seen as following from his or her use of the plaintiff's resources' (Brown, 2003, p. 168) . Even the physical integrity of the claimant comes to be understood in these terms: 'physical integrity assumes a proprietary aspect; as a "resource", it represents an asset that the law will protect' (p. 169). In Manderson's use of Levinas, by contrast, ethical and legal responsibility does not derive from autonomy; rather, it precedes and produces it (Manderson, 2006, p. 42) . This is a vision of autonomy which flows from the experience of relationships, rather than the reverse. There are strong theoretical connections here to those feminist legal theorists who have sought to rethink autonomy in more relational terms. 22 It provides an alternative to the view espoused by corrective justice theorists that 'the primary right must be capable of precise definition prior to that interaction' between claimant and defendant (Witting, 2008, p. 627 ). I will return to this idea in considering the role of vulnerability in understanding the duty inquiry.
Despite its theoretical appeal, this employment of proximity as a 'universal yardstick' (Katter, 2004, p. 88) ultimately -after some doctrinal confusion 23 -was abandoned by the High Court. 24 It was perhaps because of the difficulty of articulating the concept in sufficiently pragmatic ways − except by reference to the categories in which recovery was already allowed − that the Court turned instead to its current formulation: 'a judicial evaluation of the factors which tend for or against a conclusion, to be arrived at as a matter of principle', 25 commonly known as the 'salient features' approach. In what is seen by many as a dramatic change, a unanimous High Court rejected proximity as a conceptual tool in favour of a focus on categories of negligence, in recognition of the fact that 'different classes of case give rise to different problems in determining the existence and nature or scope, of a duty of care'. 26 Salient features are simply those factors which the courts are to weigh and balance in determining whether there is sufficiently compelling reason to attach legal liability to a situation of harm. The features include foreseeability as well as a range of other concerns. For legal realists, this approach has the advantage of making explicit the diverse range of factors which drive the inquiry into whether a duty of care exists. In other words, it lifts the veil on proximity, producing 'an open-textured form of legal reasoning that focuses on identifying, expounding, and applying the underlying concerns guiding courts' (Stapleton, 2002, p. 535) . The potential range of factors that might be weighed in the balance has become increasingly varied, and was spelled out in detail by the New South Wales Court of Appeal. 27 The lengthy list underscores the diversity of relevant features, which include both those centring upon the relationship between the parties as well as broader distributive concerns: '(a) the foreseeability of harm; (b) the nature of the harm alleged; (c) the degree and nature of control able to be exercised by the defendant to avoid harm; (d) the degree of vulnerability of the plaintiff to harm from the defendant's conduct, including the capacity and reasonable expectation of a plaintiff to take steps to protect itself; (e) the degree of reliance by the plaintiff upon the defendant; (f) any assumption of responsibility by the defendant; (g) the proximity or nearness in a physical, temporal or relational sense of the plaintiff to the defendant; (h) the existence or otherwise of a category of relationship between the defendant and the plaintiff or a person closely connected with the plaintiff; (i) the nature of the activity undertaken by the defendant; (j) the nature or the degree of the hazard or danger liable to be caused by the defendant's conduct or the activity or substance controlled by the defendant; (k) knowledge (either actual or constructive) by the defendant that the conduct will cause harm to the plaintiff; (l) any potential indeterminacy of liability; (m) the nature and consequences of any action that can be taken to avoid the harm to the plaintiff; (n) the extent of imposition on the autonomy or freedom of individuals, including the right to pursue one's own interests; (o) the existence of conflicting duties arising from other principles of law or statute; (p) consistency with the terms, scope and purpose of any statute relevant to the existence of a duty; and (q) the desirability of, and in some circumstances, need for conformance and coherence in the structure and fabric of the common law.' 28
For corrective justice theorists, the criticism of the High Court's approach is twofold. First, the salient features do not provide a methodology for determining whether there is sufficient connection between the parties to found a duty (Katter, 2004, p. 88) . Rather, presumably like all exercises in judicial balancing, it is alleged that it gives rise to inevitable indeterminacy and unpredictability (despite the fact that the exercise is limited to novel categories) since 'courts will ostensibly be required to make their decisions based upon mere intuition about the overall weightiness of the factors found to be present' (Witting, 2002, p. 218) . Of course, whether the application of proximity in novel categories provides any greater predictability is an open empirical question. Of perhaps greater concern, however, is the claim of the corrective justice theorists that the salient features approach blends issues of both principle and policy (in the strong sense of distributive justice concerns) (Witting, 2007, p. 581) . However, this is a criticism levelled at courts more generally and is not particular to the salient features approach. In fact, it is not obvious that Sullivan v. Moody represents the radical departure to the duty of care question that is sometimes claimed. Instead, it can be read as a drilling down into the concept of proximity in order to provide useful guidance for future courts: 'this multi-factoral approach was initially conceived not as a replacement for proximity, but to infuse meaning and provide a set of practical analytical factors into the concept of proximity' (Tan, 2010, p. 466) . Granted, proximity in the sense of both the relationship between the parties and broader concerns of distributive justice are blended together. Although the courts may look to salient features to determine a duty of care, this can be understood as a re-articulation of the Anns test from a different vantage point 28 Ibid., at para. 103.
(p. 469). While it has been argued that the salient features approach leads to uncertainty in the law because it tempts courts into ad hoc balancing in every case (rather than only in novel duty situations) (Katter, 2004, p. 88) , this may say more about how the legal imagination responds to a list rather than the intention behind the High Court's judgment in Sullivan v. Moody.
But my question is whether the salient features approach contains within it the traces of the legacy of proximity from an earlier period in the High Court's jurisprudence. In other words, the valuable insight in the reasoning in Sullivan v. Moody, as developed in subsequent case-law, may not be in the focus on salient features per se. That may not be the 'dramatic change of position' sometimes claimed (Barker, 2003, p. 45) . Rather, I want to argue that the High Court, through the articulation of salient features, gives us fresh insight into the 'civil ethics' that are contained within the duty of care inquiry (van Rijswijk, 2010, p. 3) . My particular interest is the Court's explicit focus on 'vulnerability' as a salient feature. This element has been consistently applied by the Australian courts, which 'is to be understood as a reference to the plaintiff's inability to protect itself from the consequences of a defendant's want of reasonable care, either entirely or at least in a way which would cast the consequences of loss on the defendant' (Stapleton, 2002, pp. 558 − 59) . For example, it has proven particularly productive in the context of economic loss, in which liability is determined by the claimant's ability to have otherwise protected itself. 29 But the range of situations in which the courts can turn to vulnerability is potentially wide. 30 Although not dispositive, it is certainly one of the most significant of factors for the courts. The concept has been described by McHugh J as applying to situations where 'by reason of ignorance or social, political or economic constraints, the plaintiff was not able to protect him or herself from the risk of injury'. 31 The flipside of vulnerability is control on the part of the defendant, which underscores that it is the relative power of the parties that helps us to understand the relationship, and the ethical and legal responsibilities that flow from it. Vulnerability is a broader concept than assumption of responsibility and reliance, which have also been frequently employed in the duty inquiry (Tan, 2010, pp. 476-79) . This is not surprising because assumption of responsibility implies that the inquiry is centred on whether conscious acts have been undertaken by the parties (to the extent that its meaning can be ascertained), which can narrow the situations in which the finding of a relationship may be demanded. It has been criticised for producing ex post facto justifications and uncertainty (Barker, 1993, p. 481) .
Jane Stapleton (2003 Stapleton ( -2004 has claimed that vulnerability provides the 'golden thread' and 'central organising feature' of the tort of negligence:
'Over the past 20 years, the court has identified this as a core moral concern of tort law and whatever limits may govern this vulnerability concept it certainly has a powerfully convincing core. This is represented by the most extreme form of vulnerability: namely, where a person is exclusively dependent on another to take care, even if that person is a total stranger. ' whereas in the case of an individual, it may point towards the imposition of a duty of care (Stapleton, 2002, p. 559) . For Stapleton, substantive vulnerability explains everything from the home purchaser's relationship to the surveyor (p. 556), to the relationship of the individual to public authorities (p. 559). It provides a 'normative concern' that bridges otherwise disparate pockets of liability (p. 558). Also, it transcends the boundary between principle and policy. It is a normative, ethical concept by which we characterise a relationship between claimant and defendant but within an economic, political and social context. 32 Vulnerability -like proximity before it -suggests the connectedness from which an ethical responsibility to the other arises. Returning to my earlier point regarding how we conceive of autonomy, vulnerability's powerful rhetorical resonances can shift us away from the prerelational, self-reliant, autonomous subject. In this regard, it is no coincidence, in my view, that Manderson (2006) refers to vulnerability in his analysis of the ethics of proximity: 'in each case of proximity, plaintiffs find themselves vulnerable to the defendant in a manner that is outside their control and to a degree that sets them apart from the world at large' (p. 124); 'a distinct capacity to control particularizes the defendant, while a distinct vulnerability to harm particularizes the plaintiff. Both are needed to found a duty, because each position constitutes and individualizes the other' (p. 133). Vulnerability, then, may provide a useful clarification and advance on the earlier use of proximity as the basis upon which we understand the ethical connections between parties (and between negligence law and those who turn to it for relief) (p. 199). Duties arise from the demand upon us to be attentive to the vulnerability of others.
The criticism of the turn to vulnerability from the perspective of corrective justice demonstrates, I would argue, a misunderstanding of its significance. Allan Beever (2007) contends that determining liability by virtue of the claimant's vulnerability to harm potentially undermines the test of reasonable foreseeability itself. As Beever rightly explains, once we move outside the realm of economic loss to physical damage, vulnerability may be inversely related to foreseeability. He cites the famous case of Doughty v. Turner Manufacturing Co 33 to illustrate the point:
'The claimant was extremely vulnerable precisely because it was not foreseeable that the cement cover would cause an explosion. If that had been foreseeable, then it would have been much less likely that the claimant would have been near the vat. Vulnerability, then, is not only incompatible with reasonable foreseeability; it is often directly opposed to it. ' (p. 195) However, this is a misreading of the value of vulnerability analysis. Factual foreseeability remains a requirement in finding a duty of care. However, that requirement, by itself, is hardly a difficult hurdle for most claimants to overcome in novel cases (Klar, 2002, p. 365) . The function of vulnerability is to help us to understand the ethical and legal connection between two parties -the basis of the relationship that may give rise to liability. On this claim, Beever (2007, p. 195 ) is particularly dismissive, describing this as simply (his) 'principled approach in disguise'. My argument, however, is that vulnerability has the potential to lift the veil -to remove the disguise -that has caused so many commentators and courts to be critical of proximity's apparent emptiness.
The significance of vulnerability goes even further because it provides insights into the interpersonal morality that leads to responsibility. It could signify a conceptual shift in emphasis away from the pretence of a pre-relational, unencumbered, autonomous subject, towards one in which relationships (and the ethical norms that attach to them) are the very conditions of autonomy. After all, vulnerability is a universal human condition and it is from that initial experience of total vulnerability in life -and the relationships which nurture us -that we come to define ourselves as autonomous. While proximity -as it was developed by the High Court of Australia − may have had the potential to provide a doctrinal platform on which a richer notion of autonomy in law could be built, it did not succeed in its task. Today, it may be vulnerability which can take up the challenge of creating a 'civilizing buffer' against unmediated self-interest in society (van Rijswijk, 2010, p. 19 ).
Duty and vulnerability
The potential of vulnerability as a concept in the law of negligence can draw upon an increasingly rich literature. The scholarly interest in vulnerability arises out of the attraction of the 'ethics of care' as an alternative to the 'conceptually imperialistic role' of an ethics of justice and its focus on the autonomous subject of rights (Held, 2006, p. 141 ). An ethics of care, by contrast, 'characteristically sees persons as relational and interdependent, morally and epistemologically' (p. 13). Although some care theorists argue that an ethics of care is not well suited to the discourse of law in which justice rightly dominates (p. 17), I would argue, along with others, that an ethics of care can provide an important corrective to the formalism and abstraction of legal reasoning. 34 It provides the tools by which autonomy -so central to tort law -might be re-imagined in more relational terms. 35 This is the theoretical significance of vulnerability and it potentially marks an important departure from the hitherto dominant theoretical positions.
Vulnerability grows out of this ethical standpoint. Robert Goodin (1985) , for example, has argued that responsibilities 'derive from the fact that other people are dependent upon you and are particularly vulnerable to your actions and choices' (p. 33). Many legal obligations traditionally explained in terms of voluntary agreement, he suggests, are more compellingly understood through vulnerability. Tort law, with its explicit focus on care, strikes me as particularly well suited to such a reformulation. More recently, Martha Fineman (2008 Fineman ( -2009 has demonstrated that the concept of vulnerability is of wide-ranging significance for legal discourse. She posits that vulnerability is 'inherent in the human condition' (p. 1) and she utilises the concept as a way of understanding responsibilities of the state to the individual. Her ambitious theoretical claim is that 'the "vulnerable subject" must replace the autonomous and independent subject asserted in the liberal tradition' (p. 2). Vulnerability can operate as a 'heuristic device' by which we can shift our understanding of responsibilities towards those who are dependent upon us (p. 9). Although Fineman's primary focus is upon welfare and the state, the possibilities of vulnerability theory extend further. While Goodin's concern is in contractual-type obligations, my interest is in its role in negligence law. In pursuing this approach, I am attempting to build upon the work of feminist tort theorists such as Joanne Conaghan (2003) , who has argued that critical analysis of tort law needs now to focus more on the 'key categories and fundamental concepts comprising the basic "architecture" or "anatomy" of tort law' (pp. 181-82). Of course, there can be no more fundamental concept in tort than the duty of care, and vulnerability may provide a more 'incremental, holistic and contextualist approach' to understanding it (p. 196). Conaghan argues that tort law has been reliant upon an understanding of autonomy that is bounded and prior to social relations (as evidenced by its deployment by corrective justice theorists). She argues that this is to 'misconceive the nature of the process in which agency is exercised' (p. 203); namely, as derived from the social itself. Vulnerability, as a universal experience prior to freedom, is perhaps the concept that is best able (better even than proximity) to turn this theoretical standpoint into legal practice.
Having taken this theoretical and comparative excursion, I now turn back to the English law of negligence and the duty of care question. I began by highlighting how the law has been described as increasingly incoherent, with little conceptual basis uniting the ways in which courts approach the determination of duty. Can vulnerability not only provide theoretical insight, but also be of practical utility for English courts? Clearly, it has found favour in the Australian jurisprudence as a 'salient feature' and, as Stapleton (2003 Stapleton ( -2004 argues, it may well link different duty situations. My argument is that this may be a concept that transplants relatively easily into this jurisdiction. First, vulnerability provides a compelling explanation of many decisions of the past. Economic loss cases such as Smith v. Eric Bush 36 can be understood as determined by the vulnerability of purchasers in a particular market (Stapleton, 2002, p. 555) . By contrast, in D&F Estates v. Church Commissioners for England, 37 vulnerability was not present because the claimant was able to protect itself through bargaining or by purchasing protection from loss. Vulnerability arising out of 'market conditions' also can explain Henderson v. Merrett Syndicate, 38 because 'the market conditions inflexibly prevented the Names from bargaining for protection against the risk of the managing agents and others being careless' (p. 556). As Stapleton concludes, this explains why 'commercial plaintiffs in general are finding it more difficult to recover for economic loss because they are less likely to be able to establish their vulnerability' (p. 559).
Although Beever (2007, p. 194) argues that vulnerability analysis cannot logically extend beyond the economic loss cases, its traction may be greater than that. While I would not claim that vulnerability has played an explicitly central role in English tort law, there are certainly doctrinal strands which can be drawn upon in supporting its relevance and in advocating its future application. It provides a compelling explanation in determining responsibility in negligence for a third party's actions, as in Watson v. British Boxing Board of Control. 39 It also has explanatory power in the difficult area of liability of public authority defendants. This is a field in which vulnerability may be particularly pronounced, and leads to a situation of 'exclusive dependence' (Stapleton, 2002, p. 560) . This has been recognised by Lord Nicholls, who has explicitly relied upon the vulnerability of the claimant in relation to the defendant public authority as relevant to the establishment of a duty of care. In his dissenting judgment in Stovin v. Wise 40 -in which the majority held that the local authority was not responsible in negligence for its failure to carry out road improvements at a dangerous location in which the claimant was injured -he found a common law responsibility to take positive action. First amongst the factors which drove Lord Nicholls to his conclusion that proximity was present was the relationship of control and vulnerability between defendant and claimant:
'First, the subject matter is physical injury. The existence of a source of danger exposes road users to a risk of serious, even fatal, injury. Road users, especially those unfamiliar with the stretch of road, are vulnerable. They are dependent on highway authorities fulfilling their statutory responsibilities.' 41 A majority of the House of Lords did hold that a local authority owes a duty of care when providing state education in Phelps v. Hillingdon London Borough Council. 42 The case concerned the negligent 36 [1990] failure to diagnose the learning difficulties of a student by an educational psychologist working for the local education authority. In his reasons, Lord Nicholls again emphasised the relationship of control and vulnerability: 'Throughout, the child was very dependent upon the expert's assessment. The child was in a singularly vulnerable position. The child's parents will seldom be in a position to know whether the psychologist's advice was sound or not. This seems to me to be, on its face, an example par excellence of a situation where the law will regard the professional as owing a duty of care to a third party as well as his own employer.' 43 The decisions of the majority in the two cases might be reconciled on the basis of whether there was an assumption of responsibility by the defendant. But Lord Nicholls's use of vulnerability pushes towards finding in favour of the claimant in both, underscoring how vulnerability can capture those situations in which a duty may be warranted but which are not covered by concepts such as assumption of responsibility and reliance. 44 The focus shifts away from conscious acts and towards the relationship of power between the parties. Finally, vulnerability could provide a link between negligence liability and the developing human rights jurisprudence on the legal responsibility of the emergency services, which is increasingly grounded in the vulnerability of the victim. 45 Vulnerability in practice: Sutradhar v. NERC I now explore the potential of vulnerability analysis in negligence by reference to a decided case. My choice is one in which the House of Lords unusually relied explicitly and directly upon a lack of proximity between claimant and defendant in order to strike out a claim which concerned personal injuries rather than economic loss: Sutradhar v. Natural Environment Research Council. 46 The facts concerned a department of the defendant (the British Geological Survey (BGS)) which was involved in testing wells in Bangladesh. It prepared a report on the possible toxicity of ground water to fish and humans, but the samples were not tested for arsenic. The claimant lived in a region of Bangladesh from which some of the samples were taken and alleged that he had suffered arsenic poisoning as a result of drinking the water in his village. 47 Proceedings were brought against the defendant for negligence in issuing the report. It was claimed that the report had induced the health authorities in Bangladesh not to take steps which would have ensured that the drinking water was safe. The claimant alleged that the BGS had caused or materially contributed to his illness, by issuing a report which represented that his water was safe to drink. A unanimous House of Lords dismissed the appeal by the claimant, holding there was no arguable case. 48 Unusually, Lord Hoffmann relied explicitly upon proximity as a direct test, holding that the relationship between the parties was insufficiently proximate to found a duty of care. 49 neither a duty to test for arsenic (which, it was held, was not standard practice at the time) nor was there a duty not to release a report that gave the impression that the water was safe to drink without further testing by the Bangladeshi authorities. 50 The lack of proximity stemmed from an absence of responsibility and control for the source of the danger, namely, the supply of drinking water, rather than the issuance of the report. Thus, the Law Lords held that the case was distinguishable from those in which proximity could be established on the basis of control and assumption of responsibility. 51 A more relational understanding of proximity -founded on the notion of vulnerability -might give us the means by which to approach these facts differently, leading to the conclusion that the case was wrongly decided. In their discussion of the decision of the Court of Appeal in the case, geographers Atkins, Hassan and Dunn (2006) argue that the Court might have considered 'the reality of "action at a distance" in the worlds of environmental consultancy and international aid, or, for that matter, of the global reach of transnational capitalism ' (p. 280) . A focus on the vulnerability of the claimant would fit such an analysis, opening the way for us to think more clearly about the responsibility of those who 'undertake consultancy work in the developing world ' (p. 282) . In this regard, lawyers might well benefit from turning to geographers, who increasingly analyse care and responsibility to 'distant' others. As John Silk (2004) argues, '[o]ur increasing ability to "act at a distance", influencing the lives of those far away, places upon us a special obligation to care for those among them who are particularly vulnerable to our actions ' (pp. 229-30 ). An explicit focus on responsibility to the vulnerable might have facilitated the articulation of the underlying economic and environmental context of the case:
'The expansion of tubewells came with the financial help of UNICEF after the independence of Bangladesh in 1971. At first sight, they seem to be the perfect development tool -a cheap and effective technology that has been received enthusiastically by the users. . . . However, the result of this reliance upon tubewells -a cruel irony this -has been an environmental health disaster of unprecedented proportions, many times worse than Chernobyl and Bhopal combined. About a third of tubewells produce seriously contaminated water, with a broad swathe across the centre and south of the country being particularly at risk. One estimate is that millions of people will die or suffer from the very serious consequences of consuming the arsenic that occurs naturally in aquifers in the Holocene sediments of the Bengal delta.' (Atkins et al, 2006, pp. 272-73) Vulnerability provides a discursive means by which to articulate demands for the legal responsibility of those in positions of privilege who otherwise can claim that they have not assumed responsibility and that they are not responsible. It shifts the focus to responsibilities that arise from 'encounters with others' and potentially widens and enriches our understanding of the ethical and legal duties we owe (Barnett and Land, 2007, p. 1069) . Vulnerability theory might take us beyond the invocation of 'causal pathways' (Witting, 2005, p. 37) in order to grapple more fully with 'the complexity of causal relationships that connect people living in different places through market transactions, supply chains, or displaced pollution effects' (Barnett and Land, 2007, p. 1067) . Although there may have been issues of distributive justice that led the Law Lords to their conclusion -such as the 'large hole in Britain's international development budget' that a finding for the claimant might have caused through subsequent claims by numerous other injured parties (Howarth, 2005, p. 25 ) -that can be dealt with openly under the third limb of the Caparo test (although the quantum of potential liability does not by itself raise the policy concern of 50 Ibid., at para. 38.
51 Ibid.
indeterminate liability). 52 David Howarth (2005, p. 25 ) also queries whether a motivating factor was to place sole responsibility on the Bangladeshi government for the welfare of its own citizens. Vulnerability theory is useful to counter that argument, allowing us to analyse openly the imbalances of power between states in the context of the politics of international development.
Concluding remarks
This article has focused on both doctrinal as well as theoretical questions. In writing it, I have both positive and normative aspirations. I have been drawn to the concept of vulnerability as a way of making sense of, and enriching, the duty of care enquiry in English negligence law. I have argued, utilising case-law from Commonwealth courts, that vulnerability could be set more firmly within our duty of care framework. Like others before me, I have suggested that vulnerability has an explanatory power that can make sense of what sometimes seems an incoherent body of law. But I have also turned to vulnerability as a way to broaden our legal imagination in terms of how we approach the fundamental ethical question of our responsibilities towards others in law. The power of vulnerability -as a universal experience -may stem from its rhetorical potential to make us focus squarely on relationships of care as fundamentally formative of ourselves. Vulnerability may not explain all cases, nor is it always a precondition for the finding of a duty of care. But it might make us rethink the way in which tort law has privileged an autonomous subject of rights which pre-exists the responsibilities that come with relating to others. That is, it helps us to frame arguments that are otherwise silenced in law. In advocating its relevance, I have tried to set out a potentially powerful alternative to our dominant understandings of justice.
